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The implementation of equality legislation in Ireland: 

its impact for Travellers

“We believe that a community work approach and 
its associated principles provide an appropriate way
 of working with Travellers. It supports active participation,
empowerment, meaningful consultation and involvement
 and gives priority to preventive actions. This approach
 attaches great importance to the developmental process
 which enables people to take control over their lives and future.”

Pavee Point Strategic Plan 2001-2005
Discrimination in the form of racism is an integral part of Travellers lives: so much so that many Travellers no longer see it OR they believe nothing will ever adequately challenge it or change it. This is particularly evident on the issue of employment. 

Travellers and employment

· The community sector has played a key role in filling the education and training gap and in creating access to employment.

· The public sector has a key role to play through supporting positive action measures to support Travellers access to and progression within mainstream employment. 

· As with many minority ethnic groups self-employment is relied heavily upon to create employment. The term, the ‘Traveller economy’ is used to describe work Travellers initiate themselves. Examples of this work would be gardening, the markets and recycling. 

· The major challenge here is the informal nature of this activity vis-à-vis the formal nature of our economy. Increasing regulation is resulting in a situation whereby a potentially key player is being further marginalised. Innovative responses underpinned by cultural diversity are required to address this issue. 

The Employment Equality Act 1998

· “An act to make further provision for the promotion of equality between employed persons; to make further provision with respect to discrimination in, and in connection with, employment, vocational training and membership of certain bodies;” 
· Given the extent of Travellers unemployment status it would appear at first glance that the EEA has little to offer as it talks about ‘employed persons’. However, Section 8 (1) expands on ‘discrimination in specific areas’ and lists the areas an employer cannot discriminate against ‘an employee or prospective employee’ which includes ‘(a) access to employment’. 

The Inclusion of Travellers

· Nine grounds are covered by the equality legislation and they are listed in Section 6 (2). Section 6 (2) (i) states ‘that one is a member of the Traveller community and the other is not (in this Act referred to as ‘the Traveller community ground’).”  

· ‘Traveller community’ is defined within Section 2 of the Act as meaning “the community of people commonly so called who are identified (both by themselves and others) as people with a shared history, culture and traditions including, historically, a nomadic way of life on the island of Ireland;”
What else does the EEA cover?

· Advertising.

· Vocational training.

· Illegal to make someone else discriminate.

· Employer responsible for employees’ actions.

· Harassment: be it other employees or customers / clients.

Using the EEA

· Under the equality legislation two bodies were established the Equality Authority and the Equality Tribunal (formerly known as the ODEI). 

· The Equality Tribunal (ET) can act in two ways it can conduct an investigation or offer mediation. 

· The person making the complaint has up to 6 months to lodge it with the ET. The Director has discretion to extend this period up to 12 months if she feels there are good circumstances in a particular case. 

· Within 42 day decisions can be appealed to the Labour Court in the majority of cases or the Circuit Court on the gender ground.

The Equality Act 2004

· The European Union introduced three directives to strengthen equality legislation across Europe:

· The Race Directive (2000/43/EC);

· The Framework Employment Directive (2000/78/EC);

· The Gender Equal Treatment Directive (2002/73/EC). 

· The Equality Act 2004 was introduced to transpose these directives into Irish law. Basically the EA 04 amended two pieces of existing law:

· The Employment Equality Act 1998; 

· The Equal Status Act 2000. 

The EU Race Directive

· The EU Race Directive noted “discrimination based on racial or ethnic origin may undermine the achievement of the objectives of the EC Treaty, in particular the attainment of a high level of employment and of social protection, the raising of the standard of living and quality of life, economic and social cohesion and solidarity.” 
Definition of discrimination
1. “For the purposes of this Directive, the principle of equal treatment shall mean that there shall be no direct or indirect discrimination based on racial or ethnic origin. 

2. For the purposes of paragraph 1:

a) Direct discrimination shall be taken to occur where one person is treated less favourably then another is, has been or would be treated in a comparable situation on grounds of racial or ethnic origin; 

b) Indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.”   
Not so good

· The use of the word ‘employee’ in the two sections which deal with positive action are particularly worrying from a Traveller perspective. In effect this appears to reduce the coverage of these pro-active elements of the EEA to those who are in employment. The previous wording talked about ‘persons’ or the grounds covered by these sections and was worded in a way that supported the ‘integration into’ of people currently excluded from the labour market. 

Maybe…

· With regard to the issue of disability the impact of the employment equality law has been greatly impeded by the issue of ‘nominal costs’ and the defence to respondents this provided. The new section appears to address some of these concerns. 

· However, exactly what some of the language means is unclear and considerable weighting is still given to the issue of costs which should favour the respondent. 

Looks good…

· Improved definitions of sexual and other forms of harassment. 

· Greater harmony within the act re the definitions of discrimination: in the original had 6 different versions. 

· A new definition of the burden of proof. 

· A greater range of people will now be protected against victimisation e.g. other employees who act as witnesses in cases of discrimination taken under the EEA.

· The awarding of expenses where a person is obstructing or impeding an investigation.

Positive action

· Basically what positive action acknowledges is that legislation on its own will not address the inequalities in the labour market. 

· Legislation is but a first step – a sign the door is open and allows people to complain when it is shut against them. 

· What positive action should facilitate is people who experience inequality to go through the door; to stay there; and to have as good a chance as anyone else of getting on in the job. 

So what does the EU Race Directive say…

· Article 5 notes that ‘With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin.’  
So what does the Employment Equality Act say…

· Section 24 covers positive action from a gender perspective & section 33 now covers the rest. 

· “Nothing in this Part or Part II shall render unlawful measures maintained or adopted with a view to ensuring full equality in practice between employees, being measures-

a) to prevent or compensate for disadvantages linked to any of the discriminatory grounds (other than the gender ground), 

b) to protect the health and safety at work of persons with a disability, or 

c) to create or maintain facilities for safeguarding or promoting the integration of such persons into the working environment.”  

Role of the Equality Authority

Sections 56 and 69 allow the Equality Authority to develop ‘Codes of Practice’ for particular sectors and to undertake equality reviews and develop subsequent action plans to address structural inequities within organisations. Such work is time consuming but acknowledges the range of work to be undertaken if the mission of Article 5 of the EU Race Directive is to be realised that of ‘ensuring full equality in practice’. 
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