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Briefing on the Compliance of the Romanian 
Anti-discrimination Legislation with the European Standards
I. Background
The European standards presented in this paper are those referred to in the Directive 43/2000 of the European Union and the ECRI General Policy Recommendations no. 2
 and no. 7
.

Directive 43/2000 of the European Union
, known as the Race Equality Directive, sets the minimum standards in the field of anti-discrimination legislation. As Community law, it is compulsory both for Member States as well as for the Candidate Countries. The Directives provides certain objectives that are to be met, but it leaves to the states the decision on the methods to be used for their achievement. 
Despite the constant progress of the Romanian anti-discrimination legislation, the Race Equality Directive has not yet been fully transposed. The Governmental Ordinance no. 137/2000 for preventing and sanctioning all forms of discrimination has been modified three times
. Nevertheless, a proposal for the modification of the current legislation is underway
. Since the proposal is still subject to debate and further modifications, only the provision of the legislation in force will be considered.
II. Substantive Provisions 
The Romanian legislation in force fails to comply with the European Standards in respect of harassment, burden of proof, segregation, discrimination by association, instructing another to discriminate, inciting another to discriminate, aiding another to discriminate or place the authorities under the duty to promote equality.

There is no specific legal protection against harassment under the domestic legislation. Such provision is called for under the EU Race Equality Directive
, stating that harassment should in fact be rendered discrimination. 
Perhaps the most relevant matter that does not comply with the European standards in the field is the burden of proof. Although both the ECRI General Policy Recommendation no. 7
 and the EU Race Directive
 clearly state that anti-discrimination legislation should provide the victims of discrimination with the possibility of reversing the burden of proof, the Romanian legislation in the field provides no such instrument. 

According to the ECRI General Policy Recommendation no. 7
, the Romanian legislation should have provided that segregation, discrimination by association, instructing another to discriminate, inciting another to discriminate and aiding another to discriminate are considered forms of discrimination. The EU Race Directive also calls for the punishment of the instruction to discriminate
. The internal legal framework falls short from such expectations, since it makes no reference to such standards. 
According to the EU Directive 43/2000
, associations, organisations or other legal entities which have a legitimate interest may engage or support the legal defending of the rights of victims of discrimination, provided they have approval of the victims. In this respect, the Romanian legislation does not fully comply, since it limits the standing only to NGOs and only for those NGOs that have as a goal the protection of human rights
. Moreover, the mandating procedure proves costly in practice, since merely a request of the person in question would suffice as an "approval". 

Another issue that has not been addressed yet is placing the authorities under the duty to promote equality and to prevent discrimination in carrying out their functions
, on the one hand and on the other hand placing the authorities under the duty to ensure that those parties to whom they award benefits respect and promote the principle of equal treatment
. 

However, in some respects, the Romanian authorities have gone beyond the minimum requirements set out by the EU Race Equality Directive. For example, by providing that  positive action is not to be considered discrimination, Romanian legislation is in line with the EU Race Equality Directive
, which although does not impose the duty to implement positive action, it does impose the requirement that positive action is not to be considered discriminatory against. Furthermore, positive action is actually implemented in some fields, such as the education for Roma
.  Also, under Romanian legislation discrimination deeds based on more than one criterion constitutes an aggravating form of discrimination
. 
III. Procedural Provisions
With regard to the procedural provisions, further progress is necessary in some respects. The independence of the NCCD – National Council for Combating Discrimination (henceforth the NCCD) is still subject to controversy since the NCCD is placed under the authority of the Government
 and is “responsible for applying the policy of the Government in the field of non-discrimination”
. According to the Principle 5, par. 3 of the ECRI General Policy Recommendation no. 2: “Specialized bodies should independently provide reports of their actions on the basis of clear and where possible measurable objectives for debate in parliament”. 

Although the ECRI General Policy Recommendation no. 2
 states that conciliation procedures should be available for the victims of discrimination, the Romanian anti-discrimination legislation only provides the instrument of mediation
.

Furthermore, according to the General Policy Recommendation concerning the Anti-discrimination Legislation and the Policies for Combating Discrimination against Roma in Romania
 there are no legal definitions for mediation and conciliation. Also, it is recommended that the NCCD create a distinct structure for mediation, as it is inadmissible that the same persons mediate the parties and then, if mediation fails, sanction the discrimination deed
. 

Another issue of controversy is the dual system of implementation of the different anti-discrimination laws existing in Romania. On the one hand, there is the Governmental Ordinance no. 137/2000 on prevention and sanction of all forms of discrimination with the subsequent modifications and on the other hand there is the Law no. 202/2002 regarding the equality of chances between women and men. The authorized body for the implementation of the Governmental Ordinance no. 137/2000 is the National Council for Combating Discrimination, while the implementing bodies for the Law no. 202/2002 are various structures within different Ministers. This may lead to confusion as well as to conflict of competence since for the same discrimination deeds there are two competent bodies (the NCCD and the Ministerial structures).
Romani CRISS, January 2006

� The ECRI General Policy Recommendation no. 2: Specialized Bodies to Combat Racism, Xenophobia, anti-Semitism and Intolerance at National Level is available at 


� HYPERLINK "http://www.coe.int/T/E/human_rights/Ecri/1-ECRI/3-General_themes/1-Policy_Recommendations/Recommendation_N%B02/1-Recommendation_n%B02.asp#TopOfPage" ��http://www.coe.int/T/E/human_rights/Ecri/1-ECRI/3-General_themes/1-Policy_Recommendations/Recommendation_N%B02/1-Recommendation_n%B02.asp#TopOfPage�, last visited on 17.11.2005.


� The ECRI – European Commission against Racism and Intolerance, General Policy Recommendation no. 7 on National Legislation to Combat Racism and Racial Discrimination is available at � HYPERLINK "http://www.coe.int/T/E/human_rights/Ecri/1-ECRI/3-General_themes/1-Policy_Recommendations/Recommendation_N%B07/3-Recommendation_7.asp#TopOfPage" ��http://www.coe.int/T/E/human_rights/Ecri/1-ECRI/3-General_themes/1-Policy_Recommendations/Recommendation_N%B07/3-Recommendation_7.asp#TopOfPage�, last visited on 17.11.2005.


� The Council Directive 2000/43/EC of 29 June 2000 implementing the Principle of Equal Treatment between Persons irrespective of Racial or Ethnic Origin is available at � HYPERLINK "http://europa.eu.int/eur-lex/pri/en/oj/dat/2000/l_180/l_18020000719en00220026.pdf" ��http://europa.eu.int/eur-lex/pri/en/oj/dat/2000/l_180/l_18020000719en00220026.pdf�, last visited on 17.11.2005.


� Governmental Ordinance 137/2000 has been modified and adopted by Law 48/2002. Further modifications of the Governmental Ordinance (G.O.) 137/2000 have been produced by G.O. 77/2003, which itself has been approved and modified by Law 27/2004.


� The National Council for Combating Discrimination (NCCD), in consultancy with a group of NGO experts, has finalized a draft proposal for the modification of the anti-discrimination, available at � HYPERLINK "http://www.cncd.org.ro" ��www.cncd.org.ro�, last visited on 17.11.2005. The proposal has been forwarded to the Ministry of Justice, and has resulted in the proposal for a Law for the Ratification of Protocol 12 of the European Convention of Human Rights (ECHR) and for the modification of the Governmental Ordinance 137/2000 for preventing and sanctioning all forms of discrimination, available at � HYPERLINK "http://www.just.ro" ��www.just.ro�, last visited on 17.11.2005, which is to be submitted to the Parliament. So far, no information has been available on such procedures in the Parliament. 


� Article 2, para. 3 of the Council Directive 2000/43/EC asserts: "Harassment shall be deemed to be discrimination within the meaning of paragraph 1, when an unwanted conduct related to racial or ethnic origin takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive environment".


� The ECRI General Policy Recommendation no. 7, par. 11 states: “The law should provide that, if persons who consider themselves wronged because of a discriminatory act establish before a court or any other competent authority facts from which it may be presumed that there has been direct or indirect discrimination, it shall be for the respondent to prove that there has been no discrimination”.


� Article 8 of the Council Directive 2000/43/EC of 29June 2000 implementing the Principle of Equal Treatment between Persons irrespective of Racial or Ethnic Origin reads: “Member States shall take such measures as are necessary, in accordance with their national judicial systems, to ensure that, when persons who consider themselves wronged because the principle of equal treatment has not been applied to them establish, before a court or other competent authority, facts from which it may be presumed that there has been direct or indirect discrimination, it shall be for the respondent to prove that there has been no breach of the principle of equal treatment.”


� Par. 6 of the ECRI General Policy Recommendation no. 7 reads as follows: “The law should provide that the following acts, inter alia, are considered as forms of discrimination: segregation; discrimination by association; announced intention to discriminate; instructing another to discriminate; inciting another to discriminate; aiding another to discriminate”.


� Article 2, para. 4 of the Council Directive 2000/43/EC provides: "An instruction to discriminate against persons on grounds of racial or ethnic origin shall be deemed to be discrimination within the meaning of paragraph 1".


� "Member States shall ensure that associations, organisations or other legal entities, which have, in accordance with the criteria laid down by their national law, a legitimate interest in ensuring that the provisions of this Directive are complied with, may engage, either in behalf or in support of the complainant, with his or her approval, in any judicial and/or administrative procedure provided for the enforcement of obligations under this Directive", Council Directive 2000/43/EC, art. 7 (2).


� Article 22 of the G.O. 137/2000 with the subsequent modifications reads as follows: "(1) The Non-Governmental Organisations that have as a goal the protection of human rights have active procedural standing if discrimination occurs in their field of activity and envisages a community or a group of persons.


(2)The organisations mentioned under para. 1, also have active procedural standing if discrimination occurs against a natural person, provided this person mandates the organisation to this end" (unofficial translation).


� Par. 8 of the ECRI General Policy Recommendation no. 7 reads as follows: “The law should place public authorities under a duty to promote equality and to prevent discrimination in carrying out their functions”. 


� Par. 9 of the ECRI General Policy Recommendation no. 7 states that: “The law should place public authorities under a duty to ensure that those parties to whom they award contracts, loans, grants or other benefits respect and promote a policy of non-discrimination. In particular, the law should provide that public authorities should subject the awarding of contracts, loans, grants or other benefits to the condition that a policy of non-discrimination be respected and promoted by the other party. The law should provide that the violation of such condition may result in the termination of the contract, grant or other benefits.”


� Article 5 of the Council Directive 2000/43/EC provides: "With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin."


� For further details, see the Ministry for Education and Research web site at � HYPERLINK "http://www.edu.ro/invrrom.htm" ��http://www.edu.ro/invrrom.htm�. 


� G.O. 137/2000 with the subsequent modifications, article 2 (4), reads: "Any distinction, exclusion, restriction or preference based on two or more of the criteria foreseen at para. 1, shall constitute an aggravating circumstance in establishing the contraventional responsibility if one or more of its components is not subject to criminal law" (unofficial translation).


� Art. 1, par. 1 of the G.D. no. 1194/2001 for the organization and functioning of the National Council for Combating Discrimination, modified and completed by G.D. no. 1514/2002 and by G.D. 1279/2003 reads as follows: “The National Council for Combating Discrimination, henceforth the Council, … is organized and is functioning as a specialized body of the central public administration, with legal personality, in the subordinance of the Government” (unofficial translation).


� Art. 1, par. 4 of the G.D. no. 1194/2001 for the organization and functioning of the National Council for Combating Discrimination, modified and completed by G.D. no. 1514/2002 and by G.D. 1279/2003 (unofficial translation).


� Par. 10 of the ECRI General Policy Recommendation no. 7 reads as follows: “The law should ensure that easily accessible judicial and/or administrative proceedings, including conciliation procedures, are available to all victims of discrimination”.


� Art. 194, letter b) of the Governmental Ordinance no. 137/2000 on prevention and sanction of all forms of discrimination, approved by Law no. 48/2002 and modified by the Governmental Ordinance no. 77/2003 and approved by Law no. 27/2004 reads: “With a view to combating discrimination deeds, the National Council for Combating Discrimination will exercise its attribution in the subsequent fields: …b) the mediation of discrimination deeds” (unofficial translation).


� The General Policy Recommendation concerning the Anti-discrimination Legislation and the Policies for Combating Discrimination against Roma in Romania is available at � HYPERLINK http://www.romanicriss.org ��www.romanicriss.org�, last visited at 17.11.2005.


� Par. No. 7 of the General Policy Recommendation concerning the Anti-discrimination Legislation and the Policies for Combating Discrimination against Roma in Romania.
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