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The Status of the Bulgarian Protection Against Discrimination Act: 

 Provisions to transpose the EU Race Directive 

I. The legislation

The Bulgarian Protection against Discrimination Act (hereinafter ‘the Act’), was adopted by the Bulgarian Parliament in September 2003, and was in force since January 1, 2004. Drafted with the active participation of experts from non-governmental organisations, the Act is among the most advanced national instruments for combating discrimination on different grounds in Europe. It was met with high appreciation from the European institutions. The Act secures effective protection for the victims of discrimination and responds to the requirements of the relevant EU Directives. Some of the provisions were called “revolutionary” for the Bulgarian legal system – such as for example the provision on the reversal of the burden of proof in cases of discrimination. Another innovative provision gives a possibility for non-profit public interest organisations to litigate on their own behalf when the rights of many are claimed to be violated. 

The Act is divided into five chapters. 

The first chapter gives the principles of the law, explains the philosophy of equal opportunities doctrine, gives legal definitions to basic terms, such as: direct and indirect discrimination, defines as forbidden forms of discrimination the incitement to discrimination, harassment, sexual harassment, victimization and racial segregation. It also enumerates the exemption of unequal treatment behavior, which does not amount to discrimination – on the basis of the EU Directives 2000/43 and 2000/78. The same chapter provides for the reversal of the burden of proof in cases of discrimination.

 The second chapter provides protection against discrimination on different grounds in the spheres of labour rights, education and public services and participation. 

 The third chapter is devoted on the forming of the independent Commission Against Discrimination. It consists of nine members, five of them elected by the Parliament and four appointed by the President. The Commission has broad rights and obligations – to review cases of discrimination and render decisions, to monitor and report on the equal rights situation in the country, to organise trainings and seminars on the law etc. Regrettably the Commission has been established with more than a year delay, and is still not operational because of lack of administration.

 The fourth chapter defines the rules for the procedures before the Commission and before the court. The Commission procedure is administrative. Some of the innovative provisions regarding the court procedure are: The possibility of the plaintiff to advertise his/her claim thus gives the possibility to other victims of the same behaviour to join him/her in the procedure; and the possibility given to NGOs to self-initiate cases, where rights of many are claimed violated. The plaintiff may ask the court to declare the respondent in a breach of the anti-discrimination act, to order further restrain from such behavior, to order the respondent to restore the situation as it has been before the violation and to sentence for non-pecuniary damages.

The fifth chapter gives the amounts of the fines the Commission may impose in cases of discrimination or other violation of the law.

II. Litigation

Since entry into force of the Bulgarian anti-discrimination law, anti-discrimination litigation has become a priority for the legal defense programmes of the leading Bulgarian NGOs, including the Romani Baht Foundation (RBF). In cooperation with the European Roma Rights Centre (ERRC) and under the TRAILER project, the RBF has initiated a number of court cases against schools and other educational institutions which deny equal access to education to Romani children or practice other types of discrimination; against employers who deny equal access to work to Romani applicants for job explicitly because of their ethnic origin; and against legal entities which deny access to public services to Romani persons or offer lower quality public services to them. 
Discrimination in Education 

The subject of the claims in the area of education have been the following:

· denial of enrolment to Romani children by municipal schools;

· segregation and inferior education provided for the Romani children in the     all-Romani schools (“Gypsy schools”);

· segregation of the Roma students in “all-Romani classes” within the municipal schools under alleged pressure by ethnic Bulgarian parents to  move their children to other schools;
· classroom racism;
 
· over-representation of Roma children in the special schools for children with light developmental disabilities – many Roma children are sent to those schools because their parents are misinformed and the schools are advertised as social institutions for poor children. The court cases are initiated on behalf of Roma organisation (the European Roma Rights Center and the Romani Baht Foundation) because the Romani parents were afraid of possible victimisation of their children.
 All cases challenging discrimination in education are currently pending before Bulgarian courts. 
Discrimination in health care

 In health care, the main subject of the anti-discrimination cases initiated so far involve denial of services and unequal treatment based on the patients’ ethnic origin. Before the passing of the anti-discrimination act, ERRC in cooperation with local organisations initiated court cases challenging denial of an urgent medical assistance in case of spontaneous pregnancy termination; segregation of Roma mothers and babies in the so-called “Gypsy rooms” in maternity hospitals, or their placement in the corridors instead of other rooms, when the “Gypsy rooms” are all taken. 
Discrimination in employment

 A number of cases were filed against employers who denied to appoint Romani applicants and owners of public accommodations who denied access to Roma. The following cases with respect to these violations have been successfully solved.

 One of the first cases where the Sofia District Court rendered a positive decision was concerning the denial of “Kenar” LTD to employ a Roma person, where the denial has been based explicitly on the candidate’s ethnic origin. Mr. Angel Assenov – a Romani man from Sofia tried to appear for a job interview and was denied that right with the explanation that the firm does not employ Roma. The denial was given in a phone conversation with a “Kenar” employee. Within that conversation a firm’s officer stated the requirements for the candidates: “Men, under the age of 30, holding secondary school diploma”. On the question whether Mr. Assenov’s Roma origin could be an obstacle, the answer was: “Yes, 100 percent problem, we do not employ Roma, this is a firm’s policy”.  The conversation between the applicant and the “Kenar” employee was witnessed by two staff members of the RBF, who testified during the trial. 
The Sofia District Court issued a decision stating that it is a case of direct discrimination, based on the plaintiff’s ethnic origin. The court also obliged the respondent not to discriminate against the plaintiff in the future and sentenced “Kenar” LTD to pay compensation to Mr. Assenov for non-pecuniary damages. The court stated within the decision that under the Protection Against Discrimination Act the respondent has been obliged to create such an organisation of its operational activities that will exclude any possibility for discriminatory attitude – which the respondent failed to do. The court also found that the respondent failed to prove that the plaintiff was not treated less favorably where the plaintiff established facts from which the court was able to presume that there has been discrimination.   

The second positive court decision was in the case of Ms. Sevda Nanova against “Vali” LTD. The case challenged the denial of the firm to sell goods to Ms. Nanova because of her ethnic origin. She has been assaulted by the firm’s servant due to her ethnic origin, she has been called abusive names and physically pushed out of the shop. The behaviour she has endured has caused her mental pain and suffering. Informed of the incident, Romani Baht’s Legal Department has organised a second visit in the same place. Ms. Nanova was denied access again, assaulted and sent out. 
Romani Bat Foundation, in cooperation with the European Roma Rights Centre presented a claim for direct discrimination based on ethnic origin in the court. The plaintiff was represented by the ERRC’s Legal Monitor for Bulgaria – Ms. Margarita Ilieva.
The Sofia District Court issued a decision stating that it is a case of direct discrimination, based on the plaintiff’s ethnic origin. The court also obliged the respondent not to discriminate against the plaintiff in the future and sentenced “Vali” LTD to pay compensation to Ms. Nanova for the non pecuniary damages caused. The court found that the respondent violated the provision of Art 4, para 1 of the Protection Against Discrimination Act, which prohibits both direct and indirect discrimination based inter alia on the ethnic origin. The court also found the respondent in breach of Art. 37 of the same law, which states that everyone should receive equal quality public services and goods. The court found the respondent’s objection that not the firm but rather the firm’s employee should be responsible for discrimination not grounded. It states that every legal entity shall be responsible for the unlawful acts of its employees.  

In both cases the court issued very sensitive and well grounded decisions based on the requirements of the Protection Against Discrimination Act. Both cases received broad media attention and positive public reaction. 

Discrimination in access to public services

As regards the access to public services, one of the most popular cases solved by the first instance court is the one which challenged the discriminatory treatment of the Sofia Electricity Company against Roma clients. In January 2004 a massive break down of the Electricity system in Fakulteta Roma district in Sofia left more than 300 Roma families without electricity. Some of them owed bills to the company where some were regular payers. However, the Company denied to repair the electricity until at least 70 percent of the bills from the whole neighborhood had been collected. As a result for two and a half months in the winter at least 30 Roma families – regular payers to the Company were cut out from electricity supply. This could only happen to regular payers if only they live in a Roma settlement. As a principle the Electricity Companies treat differently the Roma clients – less favorably and always as a group. 

Within the above case the regular payers from Roma origin were less favorably treated compared to the regular payers from Bulgarian origin who live in Bulgarian neighborhoods. Such “collective sanction” that the Electricity Company imposes is only on the clients in the Roma settlements. The Romani Baht Foundation and the Bulgarian Helsinki Committee appeared as plaintiffs in the case. The European Roma Rights Centre also entered the case as the law allows the plaintiffs to advertise the court action and invite other persons/entities to join as plaintiffs. In this case the court found indirect discrimination against the Roma regular payers from Fakulteta in Sofia. The court found that the plaintiffs established facts from which it might be presumed that there is discrimination and the respondent failed to prove the opposite. Imposing the provision for the reversal of the burden of proofs the court found the respondent in breach of the Protection Against Discrimination Act.   

The other court case, initiated against the Sofia Electricity Company with the support of the ERRC challenged the discriminatory practice of the Company to place the electric meters in the Roma neighborhoods on 6 to 12 meters high. Thus the clients can not control the devices. Such practice violates the contract conditions set up by the Electricity Company itself. The court found discrimination based on the client’s ethnic origin and ordered the company to move the device back on the ground. 

The first Bulgarian court decisions under the Protection Against Discrimination Act proved the new law as an effective tool for victims of discrimination to protect the right of equal treatment and non-discrimination. It is still difficult to draw general conclusions on how the Bulgarian court will interpret the provisions and the principles of the anti-discrimination legislation as we only have three court decisions issued by first instance courts. Bulgarian experts will have to wait for the higher instances to rule on the appeals of the respondents. As a rule within the Bulgarian legal system it is only for the Supreme Court of Cassation to issue rulings, which are compulsory guidelines for the lower instances courts. Such guidelines the Supreme Court of Cassation would possibly issue when at least a small group of cases reaches the cassation stage. It could take at least a few years having in regard the slowness of the civil procedure in Bulgaria.  

III. Conclusions

However, within the decisions under the Protection Against Discrimination Act issued so far, one can see successful attempts for elaboration on the principles of the act and the general anti-discrimination principles in the European context. Thus for example within Assenov against Kenar LTD decision, the court found the grounds of the anti-discrimination principles, rights and obligations set up within the Protection Against Discrimination Act, within the Bulgarian Constitution. It is stated within the rational of the decision that “According to Art.6, para 1 of the Bulgarian Constitution all the people are equal in the opportunities to participate in the social life. That Constitutional principle obliges everyone who makes a public offer to unlimited number of people to secure equality to those who expressed a will to prove themselves and to use the offer. The special Protection Against Discrimination Act details that right in the cited direction and defines the methodology of the protection secured”.

Within the same decision the court defines the obligations set up within the law as obligations that concern everyone. The court went far, stating that the law should be interpret as an Act, which imposes a common obligation for creation of such organization of the activities that would exclude even the possibility for unequal treatment inter alia on the ground of the ethnic origin. On that ground the court affirmed that the factual connection between the person who violated the law and the legal entity on which behalf that person acts is necessary and sufficient condition to give proof for a violation of the law. The information that one legal entity did not create such protective organization of its activities given to the victim of discrimination indicates a policy, which violates the equal treatment provision. Going more concretely into the labor rights, the court states that the employer should organize an equal treatment procedure for assessment of the qualities of the potential employees. As the law guarantees the right of equal treatment, in the cases of violation of that right an obligation for providing a remedy exists. 

In Assenov against Kenar LTD as well as in Nanova against VALI LTD the court elaborates on the issue of the reversal of the burden of proofs. As it was mentioned above that provision provoked negative reactions among the legal professionals in Bulgaria. So far however, the court is consecutive in imposing the provision and as a result – in ruling in favor of the victims of discrimination where the respondents failed to prove they did not discriminated against. In concreto the court found (Nanova against VALI LTD) that it is not sufficient for the respondent to prove negative facts such as “there is no official policy to discriminate” to receive a ruling in his favour. 

The court has also elaborated on the issue of the responsibility of the legal entities. It is stated within the decisions that the Protection Against Discrimination Act does not provide us with special norms to involve the responsibility of the legal entities. However the court stated that the provisions of the Protection Against Discrimination Act should be seen as less special in relation to the Contracts and Obligations Act, where the common obligation to restrain from causing damages is set. Protection Against Discrimination Act is a less special in defining the unlawful action – i.e. the direct or indirect discrimination.  According to the court the violation of Art. 4 of the Protection Against Discrimination Act (i.e. the prohibition to discriminate against) could lead to unlawful damaged grounded on a violation of the special anti-discrimination norms. To define a damage the court should identify the following elements, which have to be given together: an act, an unlawfulness of the action, a damage, and a connection between the action and the damage. The unlawful act could be an action or inactive behavior. The uniqueness of the Protection Against Discrimination Act as seen by the court, is that when this act is violated there is no need for the plaintiff to prove the respondent has acted deliberately, being aware of the consequences of his/her actions. 

The court decisions show an intensive knowledge regarding the philosophy of the anti-discrimination law – the Bulgarian legislation as well as the international standards (thus for example the EU Race Directive and the European Convention for Human Rights are cited in all the decisions as a basis on which the Protection Against Discrimination Act is build).     

Romani Baht Foundation, January 2006
� On May 21, 2003 a lawsuit was filed before the Sofia District Court on behalf of 28 Romani school children against the Ministry of Education, the Municipality of Sofia, and the 75th Todor Kableshkov School. The lawsuit alleges violations of Bulgarian and international law arising from the racial segregation of and discrimination against Romani students forced to attend poor-quality, all-Roma schools in Romani settlements in Sofia. Such actions violate constitutional guarantees of equality and the right to education, as well as international treaties to which Bulgaria is a party. For further details see ERRC press release “ERRC School Desegregation Lawsuit in Bulgaria” dated May 20, 2003.





� In one case (the case concerns Professional Secondary School on techniques and electricity in Sofia) on June 11 2003, 38 Romani children accompanied by the deputy director of the school were denied access to the building and met with screaming that “This is a school for white people and the dirty Gypsies smell like soap”. The students from the Professional school had swastikas and portraits of Hitler. The Romani children were physically attacked and beaten. 
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